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Abstrak

Bay* al-Murabahah ialah penjualan sesuatu barang kepada pembeli
dengan kos asal barang tersebut. Kadar keuntungan yang dipersetujui
berserta bersama pembayaran harga boleh dilakukan secara tunai
atau bertangguh. Artikal ini membincangkan tentang legitimasi bay*
al-Murabahah dalam undang-undang perdagangan Islam serta
perkara-perkara yang berkaitan dengannya seperti syarat-syarat
barang, kos asal barang yang dibayar oleh penjual dan margin
keuntungan yang dibayar oleh pembelli.

Definition

The word murabahah is derived from ribh which means gain, profit or addition.' Le-
gally, Bay* al-Murabahah® means a resale of goods or merchandise at a specified sur-
charge or rate of profit on the stated original cost which represents the profits and is
mutually agreed upon between the purchaser and the vendor (seller).? The payment of
the sale price, inclusive of the agreed profit margin, may be immediate or deferred and
either in a lump sum or instalments.* This type of transaction, which was often practised
in pre-Islamic times® was not mentioned by the Prophet and he did not say whether it
was permitted or not. However, some of the Companions initiated a discussion about
bay* al-murabahah. Basically partnership between investors and borrowers in profit-
sharing re-sales was allowed by the Companions. But ‘Abd Allah b. Mas‘ud held that in
this contract, the idea of taking profits by putting a high price on goods in order to
cover the cost of maintaining them is disliked.®

Furthermore, the legality of a murabahah is not questioned by any of the jurists
mentioned in the figh literature. In this regard this type of contract is unanimously
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agreed by them without any rejection.” However, the use of murabahah transactions as
a credit vehicle by the contemporary Islamic financial institutions has been regarded
with apprehension by some scholars, for instance, M. N. Siddiqi, who contends that the
simple fact that murabahah enables a buyer to finance his purchase with deferred pay-
ment, as against accepting a mark-up on the market price of the commodities, means
that the financier earns a predeterminated profit without bearing any risk.?

It is said that the only factor which, in the opinion of the jurists, might transform
murabahah into a legal device (hilah) used to circumvent the prohibition of taking in-
terest is pricing the time factor. That occurs when, in addition to the initial price of the
commodities and other recognized expenses and legitimate profit, an increase is ac-
counted in order to compensate for the delayed payment of the murabahah purchase
price; otherwise murabahah should not, in principle, become suspicious for it is a uni-
versally recognized concept under Islamic law.’

According to Udovitch, it may be speculated that the practice of bay* al-
murabahah was limited to particular circumstances, for example, a purchaser may have
been willing to pay a retailer, who was at hand, a specified surcharge on the cost of
certain goods in order to prevent himself from any trouble of buying them from a
wholesaler. It may also serve as a form of commission sale, when the purchaser is per-
mitted to obtain commodities on credit and resell them with the surcharge at either a
fixed price or a fixed rate of profit based on the original price."

Conduct of Murabahah

The conditions lawful murabahah transactions pertaining to the commodities, the origi-
nal price paid by the vendor, any additional costs to compute the total costs serving as
the basis of a murabahah transaction and the margin of profit charged on the cost as
follows.

It is a pre-condition that the cost (price) paid to the vendor must be expressly
mentioned prior to the contract. In this regard, the vendor should say: “My capital is so
much” or “This commodity has cost me (for example RM100.00) and I sell it to you for
the cost plus a profit (for example RM10.00)”."" The vendor is also required to state the
additional expenses incurred on the sale item and he must be just and true to his words.
The additional expenses such as transportation, processing and packing charges and so
on that enhance the value of the commodity in any way and these are added as a cus-
tomary practice of merchants at original price, can be added to the purchase price to
form the basis of a murabahah transaction. It is however, required that the vendor, in
including such additions, should say, “This article has cost me so much”.

It is a pre-requisite that the cost (price) paid to the vendor must be expressed in
identical units such as dirhams and dinars or specific articles of weight or measurement.
If the original price is an article of which all the units are not similar such as slaves or
cattle, the exact price at which the vendor has become owner of the article will remain
unknown (majhul). Any goods with unknown price cannot become a basis for

54



Bay' al-Murabahah in Islamic Commercial Law

murabahah as it involves the semblance of uncertainty which renders murabahah sale
unlawful."

Expenses in Relation to Murabahah

According to Maliki law, expenses which can be added to the capital (price) and consti-
tute a basis for the calculation of the profit are those which have affected the commod-
ity itself, such as dyeing or tailoring a piece of material."* However, the vendor is not
allowed to add expenses to the capital which do not affect the commodity itself and are
incurred for services that the murabahah vendor could not provide personally, such as
the cost of transportation or storing the commodity in a warehouse or in storage rented
for the purpose mentioned."

If the expenses do not affect the commodity itself and are incurred for services
that the murabahah vendor is in a position to render personally, such as a commission
paid to broker (simsar; dallal) or wages for folding pieces of material, the vendor can
neither add nor take into account for the calculation of the profit.'®

The Hanafi jurists have a different approach to this case. According to them, a
murabahah vendor is entitled to add to the capital (price) all expenses accepted nor-
mally by the customary practice of the merchants, whether such expenses have affected
the commodity itself such as dyeing or tailoring a piece of material or are incurred on
account of such commodity such as transporting goods, feeding animals or paying a
commission to a broker (simsar)."

The Hanbali jurist, Ibn Qudamah, holds that all actual expenses incurred as re-
gards the commodity can be added to the original capital (price), provided that the pur-
chaser is made aware of the amount of those expenses and the original price.'

The Shafi‘i jurists, in this case, appear to have a similar opinion to the Hanbalis
with the requirement that the fee earned by the vendor or the fee that should have been
paid to the third party and is not voluntarily performed, cannot be added to the
murabahah price unless that is specifically accepted by the purchaser.'

It is unanimously agreed by the jurists that the margin of profit on the price so
reached should be mutually agreed upon between vendor and purchaser.? If the con-
tracted goods (merchandise) in a murabahah transaction belongs to two investors, the
profits will be shared between them in accordance with the different amounts of capital
they have invested.?' It is also held that if two investors provide the capital in a
murabahah transaction, the profits may be divided equally between them provided the
parties involved run the business collectively.”> However, if the business is run individu-
ally, the profits could be divided equally between the parties or in accordance with the
capital invested by them.? It is held that if a man buys some goods on credit, and then
sells them on the basis of murabahah, and the first vendor later discovers this, he (the
first vendor) is entitled to claim the profits.*

The purchaser in a murabahah contract has the right of option either to accept or
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reject the bargain if he wishes in the following circumstances:
a. He discovers that the vendor has defrauded him by giving false statements
concerning the particulars of the goods, the price and additional expenses.?
b. The vendor himself has bought the commodity on a deferred payment basis and
sold it to his customer on prompt payment without informing him.*
c. A practice on the part of the vendor involves the semblance of an illegal sale.?”’

Option When a Murabahah Price May Be Inflated

If purchaser discovers that the murabahah price he has paid to the vendor (seller) was
unduly inflated, he has the option of either accepting the sale at the stated price or re-
scinding (khiyar) it and taking back his money.”® However, it is held that if the pur-
chaser is no longer in possession of the murabahah goods, he will have no option but to
confirm the sale.”

Some Hanafi jurists such as Abu Yusuf hold the view that the purchaser is, in any
circumstances, entitled to confirm the murabahah contract and claim back the undue
increase.® The Maliki view on this case is that the purchaser has the option either of
keeping the murabahah goods in consideration of its real cost, i.e., the price after de-
valuation of the undue increase, or of relinquishing the goods to the vendor.’' The
Shafi‘i view on this case is that if the murabahah goods are still in the murabahah
purchaser’s possession, he is entitled to give them back to the vendor and have money
in return or he can keep it and claim the undue increase.*

If the purchaser in a murabahah contract detects fraud after he has used the com-
modity or it has been destroyed in his hands, he is not entitled to make any deduction
from the price on the grounds that the commodity against which he has to practise his
right of option (khiyar) does not exist.* The other opinion held is that deduction will be
made even after destruction of commodity.*

The main purpose of murabahah contract (sale) is to protect unskilled general
consumers, lacking expertise and skill in various kinds of goods or commodities, from
the wiles and stratagems of shrewd businessmen.* In this contract, the purchaser is
under the necessity of placing absolute confidence in the word of the seller, who is skil-
ful in the business. Therefore, it is incumbent on the seller to be just and true in his
word and to abstain from any fraud or its semblance.* In other words, by basing the
sale price on the original cost of the commodities and goods to the vendor (seller), the
purchaser is provided with a medium of protection against unfair exploitation by un-
scrupulous merchants.?’
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